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likely to excite the curiosity of children, is left unguarded in an exposed place, 
where children are liable to be, though on the premises of the owner, and a 
child attracted to it is injured, the owner is liable. 

Although a railroad company is not bound to the same degree of care in 
regard to mere strangers, who are on its premises, that it owes to others, yet it 
is not exempt from liability to such strangers for injuries arising from its 
negligence. R. R. Co. v. Stout, 17 Wall. 657. The cases following the above 
seem to be of two classes ; the first, being based on the proposition that when- 
ever a dangerous machine, attractive to children, and where they are wont to 
play, is left unguarded it is the duty of the railroad to keep it in a safe condi- 
tion. R. R. Co. v. Stout, supra. R. R. v. Bailey, 11 Neb. 333. The second 
class is based on the theory of constructive invitation, i. e., if one is allured or 
attracted on to the premises, he is not a trespasser, and leaving an unguarded, 
attractive machine is such. Keffe v. Milwaukee <S-» St. Paul Ry. Co., 21 
Minn, 207. The fact that a child is a trespasser will not necessarily preclude 
him from a recovery against a party guilty of negligence. Birge v. Gardner< 
17 Conn. 507. Some States, however, contrary to the general rule, hold that 
he cannot recover. Daniells v. R. R., 154 Mass. 349; Frost v. R. R., 64 
N. H. 220. 

Parent and Child— Custody of Child. — Workman v. Watts, 54 South- 
eastkrn Rep. 775 (S. C) Parents of a child placed her in the custody of her 
grandparents in her infancy and she was supported and educated by them till 
nearly fourteen years of age ; at which time the parents sought possession of 
the child, who expressed under oath a desire to remain with her grandparents. 
There was no unfitness of either party shown. Held, that she would be 
allowed to remain with the grandparents. 

We meet the old common law rule which gives the custody of the 
children to the father as against the mother and especially as against 
third persons, Johnson v. Terry, 34 Conn. 395. Unless it is of tender 
years, and its parents are separated. Gray v. Field, 19 W'k'l'y. Law Bui. 121. 
Yet the father may deprive himself of this right by ill-fitness or 
voluntary transfer of his right of custody, Bently v. Terry, 59 Ga. 555; but 
this transfer is invalid if the child is over fourteen years of age and it was 
done without the child's consent. State v. Smith, 6 Me. 462. There is a 
difference of opinion among the States as to the legal possibility of the transfer 
of the custody. As to this, the minority rule has been gradually disappearing. 
Some of those States have held that in such a transfer, there is a lack of 
mutuality and such an agreement is voidable as a delegation of powers. 
Foulkev. People, 4 Colo. App. 519, Ward v. People, 3 Hill 395. But those 
jurisdictions, which allow the transfer by the parents, hold it is not revocable 
unless some sufficient legal reason is shown. Janes v. Cleghorn, 54 Ga. 9 ; 
State v. Barney, 14 R. I. 62. This view has been developed farther and by 
the great weight of authority the Court will not restore the child unless it 
is for the benefit of the child, People v. Lohman, 17 Abb. Prac. 395. In such 
a case, the wish of the child is almost controlling, unless under tender age for 
then the welfare of the child must not be placed in jeopardy by the exercise of 
an immature judgment, Curtis v. Curtis, 71 Mass. 535. 

Principal and Agent — Existence of Agency.— Eagle Iron Co. v. Baugh, 
41 South. Rep. 663. (Ala.) — Held, that the authority of an agent cannot be 
established by the declarations of the alleged agent. 



RECENT CASES agi 

The fact of the agency or the nature and extent of the authority 
cannot be established by the agent's own declarations. Whiting v. 
Lake, 91 Pa. 349; nor by his correspondence. Hill v. Helton, 80 
Ala. 528; and this rule is just as inflexible in not allowing it proved 
by his affidavit, Bowen v. Powell, 1 Lans. 1. This is far from say- 
ing that an agent is an incompetent witness to prove the fact of the agency or 
authority. Where parol evidence, as to the existence of the agency or extent 
of the authority, is admissible at all, the agent is as competent a witness as 
any other person to testify under oath to facts within his knowledge touching 
the agency, Rice v. Gore, 22 Pick. 158; Indianapolis Chair Mfg. Co. v. 
Swift, 132 Ind. 197. Even the old rule of evidence, which excluded the testi- 
mony of a party in interest, made an exception in favor of the evidence of an 
agent produced to prove the fact of the agency, 1 Greenleaf Evid. 416; 
Thayer v. Meeker, 86 111. 470. And this applies equally when a husband is the 
agent of his wife or a wife of her husband, Roberts v. N. W. Nat. Ins. Co , 
90 Wis. 210. But if the authority be conferred in writing, parol evidence of 
any kind is generally inadmissible. Neal v. Fatten, 40 Ga. 363; unless it be 
where the question of authority is only incidentally involved, Columbia 
Bridge Co. v. Geisse, 38 N. J. Law 39. 

Railroads — Regulations — Stopping Fast Mail — Interstate Commerce 
Railroad Commissioners v, Atlantic Line Ry. Co., 54 S. E. 224 (S. C). — 
Where accommodations furnished citizens of the state by an interstate railroad 
are inadequate, held, a writ of mandamus compelling the company to stop 
two fast mails or else furnish other equal facilities, is not an unreasonable 
burden on interstate commerce. 

Congress alone has the power to regulate interstate commerce, Const., 
Art. I, Section 8, and when state legislation is in its essence and of necessity 
a regulation of interstate commerce, it is an encroachment upon the power of 
Congress over the subject, and is therefore void. Cooley's Principles of 
Const. Law, page 71. However, this must be distinguished from mere local 
aids for its improvement. County Mobile v. Kimball, 102 U. S. 691, 702. 
For, while a statute interfering with the mails of the U. S. has been consid- 
ered not within reasonable police regulation and void; III. Cen. R. R. v. III., 
163 U. S. 142 ; yet a statute directing that passenger cars should be heated by 
stoves has been held to be a proper police regulation. N. Y., N. H. and H. 
R. R. v. N. V., 165 U. S. 628. And, although state regulations, if local in 
their nature and adapted to the locality, will not be considered void, Cooley 
on Const. Law, page 71, yet a state may not, under the cover of exerting its 
police powers, substantially prohibit or burden interstate or foreign com- 
merce. Ry. Co. v. Husen, 95 U. S. 465. So while the cases seem to hold that 
local regulations are reasonable as long as they do not directly interfere with 
interstate commerce; whether the stopping of mail trains is such a regulation 
seems to be a matter of doubt. 

Real Property — Titles by Possession— Rights of Squatters. — Link v. 
Bland, 95 Southwestern iiio (Tex.). — Held, that a squatter may secure 
title to land after ten years' possession in spite of the fact that he took posses- 
sion of the land without any claim of right and with the intention of holding 
the land if possible against all other claims. In this case the land belonged 
to a railroad company, and the claimant is given title to a quarter section 
which he cultivated and used as his homestead. The decision conforms to 



